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I. INTRODUCTION—
MARYLAND REDUCES DRUG
INCARCERATION, BUT
CHALLENGES REMAIN

The latest figures available from the U.S. Justice
Department show that America’s incarcerated popu-
lation continues to grow. In 2005, the number of
people under the jurisdiction of state prison systems
rose by 21,534 (1.6 percent), and the federal prison
system grew by 7,290 (4 percent). Altogether, the U.S.
prison population rose 1.9 percent during 2005, and
at the end of that year there were nearly 2.2 million
inmates held in state and federal prisons or county and
municipal jails—the equivalent of one in every 136
U.S. residents.! Fourteen states had prison population
increases of at least 5 percent in 2005. Although incar-
ceration rates are growing at a much lower rate than
they did in the 1980s or 1990s, the United States con-
tinues to have the highest incarceration rate and the
largest prison population in the world.?

Since 2003, Maryland has had the distinction of being
one of 11 states that have seen reductions in prison
populations and falling incarceration rates. The latest
comparable data show that Maryland is incarcerating
1,400 fewer people than it did in 2002—a decline
of 6 percent. As the national incarceration rate rose,
Maryland’s incarceration rate also fell by 6 percent.’
The latest data available from the Department of Pub-
lic Safety and Correctional Services shows that, as of
January, 2007, the prison population of Maryland had
declined to 22,298 people—the lowest level seen since
2000.1

While there are many possible explanations for the fall
in the prison population, the reduced use of incarcera-
tion in Maryland comes during a time when the Alco-
hol and Drug Abuse Administration (ADAA), the De-
partment of Public Safety and Correctional Services
(DPSCS), and local agencies and governments have
been working to increase drug treatment and associ-
ated services to people in the criminal justice system
and improve access to drug treatment for the public
at large. Reflecting a policy change started under for-
mer Governor Robert Ehrlich and advanced by then
Mayor Martin O’Malley in Baltimore, policy makers
have been working towards the goal of “treatment, not
incarceration” for nonviolent drug offenders.

The Justice Policy Institute, a Washington, D.C.-based
think tank dedicated to ending society’s reliance on
incarceration and promoting effective and just solu-
tions to social problems, has issued five policy briefs in
Maryland over the last five years that have chronicled
the state’s reform efforts. Each study has provided a

different glimpse at the challenges the state faces in
moving nonviolent, low-level drug-involved people
from prison and jail to treatment. JPI has shown that
Maryland has made some progress towards realizing
the goal of “treatment, not incarceration” for drug-in-
volved people, but the state still faces significant chal-
lenges in this effort. Major findings from JPI research
include:

* Maryland has made modest progress in reducing
drug imprisonment and increasing access to treat-
ment. JPI found that the number of drug treatment
admissions referred by the criminal justice system
grew by 28 percent between 2000 and 2004, while
the number of people sentenced to prison for drug
offenses fell by 7 percent. Most regions in Maryland
witnessed an increase in criminal justice referrals to
drug treatment and a decrease in prison admissions
for drug offenses over the period.’

* Maryland still spends the lion’s share of its cor-
rectional resources on the incarceration of drug-
involved individuals. In 2006, JPI showed that for
every dollar spent on drug imprisonment, the state
of Maryland invests an estimated 26 cents in the
treatment of drug abusers referred by the criminal
justice system. Maryland is estimated to be spend-
ing $123,000,000 annually to incarcerate drug pris-
oners, compared with $31 million to treat people in
through the criminal justice system.¢

* Maryland’s increased use of incarceration is not
necessarily making communities safer. In 2005, in
examining neighborhoods with high and persistent
levels of violence and incarceration, JPI showed that
local crime rose even as the number of youth de-
clined—exactly the opposite of traditional demo-
graphic expectations. According to one University
of Maryland researcher, “the removal of young men
to prison did not increase safety in these neighbor-
hoods, and may ultimately have had the opposite
effect.” In 2006 study, JPI showed that reliance on
treatment was associated with crime drops—eight of
the 12 jurisdictions that made greater use of treat-
ment have seen crime fall by 10 percent or more
since 2000 compared to just two of the 12 jurisdic-
tions that relied more on imprisonment.

* The impact of Maryland’s reliance on imprisonment
for drug-involved individuals is concentrated among
communities of color, particularly African Americans.
While public health and survey research suggests that
whites and nonwhites use and sell drugs at similar rates,
in 2003 JPI showed that African Americans represented
28 percent of the state’s population, 68 percent of all
drug arrests, and 90 percent of all those imprisoned in
the state for a drug offense.” In 2005, JPI showed that
in Baltimore city an astonishing 52 percent of African
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American males age 20-30 were in either prison or jail,
on probation or on parole.®

This policy brief, which was commissioned by Del-
egate Curtis Stovall (Curt) Anderson, chair of the
House of Delegate’s criminal justice subcommittee, is
the sixth published by the Justice Policy Institute on
Maryland drug and sentencing policies. In this brief,
JPI seeks to identify the impact of Maryland’s manda-
tory minimum sentence on the on the state’s realiza-
tion of the goal of “treatment, not incarceration.” By
drawing upon available data and analysis conducted by
JPI researchers on Maryland, this brief will show pol-
icy makers and the public how mandatory minimum
sentencing presents a barrier to achieving the goal of
“treatment, not incarceration” for drug-involved peo-
ple. Maryland’s mandatory minimum drug laws play
a significant role in Maryland’s use of imprisonment,
have a racially disparate impact, cost the state millions
in corrections costs, and are not the most effective
public safety investment for the state.

Methodology

‘This policy brief was commissioned by Delegate Curtis
Stovall (Curt) Anderson, chair of the House of Del-
egates’ criminal justice subcommittee, for the commit-
tee’s consideration. It summarizes and analyzes the data
and findings from a variety of criminal justice agencies
and research entities whose work is national in scope,
including the U.S. Justice Department’s Bureau of
Justice Statistics, the U.S. Department of Health and
Human Services” Substance Abuse and Mental Health
Services Administration and previous studies pub-
lished by the Justice Policy Institute. In particular, this
study draws upon the work of Judith Greene and Tim-
othy Roche (Cutting Correctly in Maryland—20006),
and Kevin Pranis (Progress and Challenges—20006),

“While these laws have imprisoned some drug kingpins and big-time
drug dealers, mandatory minimums are regularly invoked against
low-level substance abusers trying to support their drug habits. These
people buy street-level retail quantities, sell some, use some and do it
all over again. As a result, people in need of treatment end up getting
long prison sentences. And because they are in a prison cell costing
taxpayers $24,000 a year or more, they also drain resources that could
be diverted to more serious criminal behavior.”

—Judge Arthur L. Burnett Sr., writing in the Baltimore Sun, March 16, 2005
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published by the Justice Policy Institute. Research on
the relationship between mandatory minimums and
incarceration rates, commissioned by the U.S. Justice
Department and conducted by the Vera Institute of
Justice, was reviewed. The authors have also reviewed
and summarized analyses from a number of sources
in Maryland, including data from the Maryland De-
partment of Public Safety and Correctional Services,
Maryland’s Alcohol and Drug Abuse Administration,
and Maryland’s State Commission on Sentencing
Policy. This report contains original analysis by Justice
Policy Institute analysts on Maryland intakes for man-
datory minimum drug sentences, provided by the De-
partment of Public Safety and Correctional Services.

Il. BACKGROUND—WHAT ARE
MANDATORY MINIMUMS?

Mandatory minimums are sentencing laws enacted by
state legislators that require judges to give fixed prison
terms to those convicted of specific crimes. These laws
prevent judges from considering other relevant factors,
such as the defendant’s role in the offense or likelihood
of committing a future offense.

In the 1980s, use of mandatory minimum sentences
began to escalate on federal and state levels. Stoked in
part by the drug-related death of University of Mary-
land basketball star Len Bias, the U.S. Congress passed
legislation that year 1986 requiring mandatory prison
sentences for a wide range of drug offenses. States, in-
cluding Maryland, quickly followed suit. Throughout
the country, these laws were toughened in the 1980s
and 1990s to apply to drug offenses, certain gun crimes,
and other offenses, depending on the jurisdiction.’

Families Against Mandatory Minimums, a Washing-
ton, D.C.-based organization working to promote fair
and proportionate sentencing laws, has summarized
the major policy challenges presented by the prolif-
eration of the federal mandatory minimums, that are
shadowed in the states:

* Judges no longer consider the facts of each case to
determine a fair sentence. The charge determines if
the sentence is mandatory. If it is, only the weight
and type of drug, or the presence of a firearm during
a felony offense, determines its length. The judge
cannot lower a mandatory sentence because of the
circumstances of the case or a person’s role, motiva-
tion, or likelihood of repeating the crime.

* Mandatory minimums make those at the top and
those at the bottom of the drug trade equally cul-
pable. Low-level defendants—drug couriers, addicts
or those on the periphery of the drug trade—often
have no information to give to prosecutors for a sen-



tence reduction. Those who are higher up in the
drug trade and most culpable, however, have more
information to share and are therefore more likely
than lower-level defendants to receive a reduced
sentence for cooperation.

States that are changing
their mandatory minimum
sentencing laws

According to a policy report produced by Judith

Greene from Justice Strategies for Families Against

Mandatory minimums obstruct communities’ pub- ..
Y P Mandatory Minimums, 18 states have rolled back

lic health and drug treatment goals. As noted by

mandatory minimum sentences or restructured other

Judge Arthur Burrnett Sr., in states where there is a harsh penalties.' Most reforms have targeted low-lev-

known gap between people who need drug treatment . . .
gap peop & el, nonviolent offenders, especially those convicted of

and those who receive it, there are concerns that the .. .
a drug offense. Similar surveys of sentencing trends,

mandatory minimums are invoked against low-level such as those by the Vera Institute of Justice'® and the
substance abusers who sell drugs to support their drug
habits: Addicted sellers buy street-level retail drug

quantities, sell some, use drugs, and repeat the cycle

Sentencing Project'* have also noted the national trend
towards reconsideration of mandatory minimum sen-

o . . tencing laws in states.
of addiction and crime. As a result, people in need of

treatment can end up getting long prison sentences . .. .
b getting fong p ’ In California, where the politics around crime and sen-

because these laws are designed to ratchet up sentence . . . o
tencing are more polarized than in other jurisdictions, a

lengths for the selling of relatively small amounts of S
& & Y ballot initiative to reform that state’s mandatory Three

drugs.!'® Mandatory minimums criminalize a com- . .
& y Strikes Law was narrowly defeated at the polls. Since

mon and critical component of recovery—relapse. . . .
P Y P then, the district attorney of Los Angeles initiated his

Mandatory sentences are invoked against repeat of- -
own legislative proposal and ballot measure to reform

the Three Strikes Law.> “The public has expressed le-

gitimate concerns about [the law’s] use against those

fenders. By definition, however, almost all recovering
users are repeat offenders because relapse is part of
recovery. Under Maryland’s mandatory sentencing

who commit new, nonviolent, not serious offenses,”

laws, a person’s subsequent relapse could land him or says Steve Cooley, L.A. County district attorney and

her in prison for a long prison sentence.!! . .
p &P coauthor of one of the initiatives, the Three Strikes Re-

form Act of 2006.1¢

States that have recently changed mandatory minimum sentencing laws

their case is sent to the parole board for
consideration.

NORTH DAKOTA repealed a one-year manda-
tory minimum sentence for first-time drug of-
fenders, and the legislature called for a study
of other mandatory minimum laws.

DELAWARE decreased mandatory minimum
sentences for trafficking in illegal drugs. The

bill also increased sentences for six violent .
MICHIGAN legislators repealed almost all of

the state’s mandatory minimum drug stat-
utes long cited as among the toughest in the
nation—replacing them with drug sentenc-
ing guidelines that give discretion back to
Michigan judges. This sweeping reform of
Michigan’s tough mandatory minimum drug
laws was accomplished with broad bipartisan
support.

offenses.

NEW MEXICO legislators repealed a manda-
tory sentence enhancement that had been
required if a prosecutor charged a defendant
with a previous drug conviction as a habitual
offender. The drug enhancement is now
discretionary, allowing judges to determine
whether or not it would be appropriate in a
particular case.

CONNECTICUT legislators gave judges some
leeway to relax mandatory minimum sentenc-
ing laws for sale or possession of drugs, even
within a “drug-free school zone."

LOUISIANA legislators repealed mandatory
minimum sentences for simple drug posses-
sion and many other nonviolent offenses and
cut minimum sentences for drug trafficking
in half. The possibility of parole, probation

or suspension of sentence was restored for
a wide range of nonviolent crimes—from
prostitution to burglary of a pharmacy. The
bill allowed for already-sentenced prisoners
to apply for an early release recommendation
from a “risk review panel.” If recommended,

MISSISSIPPI amended the sweeping truth-
in-sentencing law they had enacted in 1994.
Nonviolent first offenders regained eligibility
for parole after serving one-quarter of their
prison sentence. By the end of 2001, more
than 2,000 of the state’s prisoners became
parole-eligible.

MAINE lowered the available mandatory
minimum sentence for anyone convicted of
trafficking drugs to a minor. Previously, only
those with no prior criminal histories might
be sentenced to these lower minimums.

Source: Greene, Judith. “Cutting Correctly in Maryland, and Positive Trends in State-Level Sentencing” (2002; 2003) Justice Policy Institute and Families Against Man-
datory Minimums; Stemen, Don and Wool, John, “Changing Fortunes or Changing Attitudes?” (2004) Vera Institute of Justice.
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“l am unalterably opposed

to the system of mandatory
minimums. | think we need to
give this authority back to the

—Barry McCaffrey, former U.S. drug czar

in the Clinton administration’’

“By contrast to the guidelines, | can accept neither the necessity nor the
wisdom of federal mandatory minimum sentences. In too many cases,
mandatory minimum sentences are unwise and unjust.”

—Supreme Court Justice Anthony M. Kennedy (20038

Commentators and news media have reported that
within the U.S. Congress there are opportunities for
reconsideration of mandatory minimum drug sen-
tences, including, building the support of Republicans
for changes in the sentencing policy for crack cocaine
convictions. 7

The legal community calls for reform
to mandatory minimums

Within legal circles, mandatory sentencing laws have
come under increasing scrutiny for being ineffective
and for having a disparate impact on relatively low-
level, less serious offenders.

In 2003, a commission convened by the American Bar
Association to address the inadequacies—and the in-
justices—in the prison and correctional systems heard
testimony from more than 75 judges,
prosecutors, defense lawyers, corrections
officials, state and federal sentencing com-
missioners, former inmates, victim advo-
cacy groups and law enforcement officials.
The final report of the commission called
on Congress to repeal mandatory mini-
mum sentences, particularly with respect
to drug crimes, and to return sentencing
discretion to judges.” In a speech before
the ABA in 2003, Reagan-appointed Su-
preme Count Justice Anthony M. Kenne-
dy called mandatory minimum sentences

“unwise and unjust.”*

Public opinion and “treatment,
not incarceration”

Public opinion polls in Maryland and across the coun-
try point to overwhelming support for a more treat-
ment-oriented approach to public safety, sentencing
and public health policy.

A national survey conducted in 2002 by Peter D. Hart
Research Associates found that the pubic prefers treat-
ment for nonviolent drug offenders over prison 2 to 1,
and a substantial majority favors eliminating manda-
tory minimum sentencing laws and returning discre-
tion to judges.*

Maryland’s Mandatory Minimum Drug Sentencing Laws

Fifty-six percent favored elimination of “three-strikes”
and other mandatory minimum sentencing laws in fa-
vor of giving back to judges the discretion to decide
the right sentence in each individual case. Given the
choice of six budget areas that might be cut to balance
their state’s budget, those polled placed prisons at the
top of their list.

Support for returning discretion to judges and for use
of well-structured correctional options as an alternative
to prison has also surfaced in public opinion research
in Maryland. Public opinion research undertaken in
1998 at the University of Maryland’s survey research
center found that while a majority of citizens favored
limiting judicial discretion in sentencing violent of-
fenders, nearly 60 percent endorsed giving judges dis-
cretion in sentencing nonviolent offenders.”

Treatment rather than prison for nonviolent drug us-
ers in Maryland continues to have significant support.
A 2006 poll commissioned by the Open Society Insti-
tute-Baltimore found that likely voters favor manda-
tory treatment for drug users over prison by more than
4 to 1: 67 percent view drug treatment as being more

effective than incarceration.?

67% of Maryland voters say that drug treatment
is more effective than incarceration

33%

67%

Source: Opinionworks, Maryland Voters on Access to Drug Treat-
ment (March 31-April 5, 2006); Anderson, Lynn. “Survey Backs
Drug Treatment,” Baltimore Sun, June 4, 2006.

lll. WHAT ARE MARYLAND'’S
MANDATORY MINIMUM DRUG
SENTENCING LAWS?%

The Maryland code contains mandatory minimum sen-
tences for certain handgun and drug distribution of-
fenses. The state’s mandatory sentencing requirements
largely target repeat offenders, and judges can impose
a lesser sentence provided the prosecutor agrees.

Under Maryland’s controlled dangerous substances
laws, possession of drugs is a misdemeanor offense.



The nine-to-one weight

But unlike many states where a
misdemeanant cannot be sen-
tenced to more than a year in
jail, in Maryland an offender
convicted of possession can be
sentenced to a prison sentence of
up to four years (up to one year
for possession of marijuana).

Distribution, possession with intent to distribute, or
manufacture of drugs is a felony, with penalties of up
to five years in prison. A repeat offender in this cat-
egory faces a mandatory sentence of at least two years.
For some specific drugs (heroin, cocaine, LSD and
PCP) the maximum prison cap is raised to 20 years. A
second such offense carries a mandatory sentence of 10
years; a third offense carries a sentence of 25 years, and
a fourth or subsequent offense, 40 years. Maryland’s
drug laws also provide a five-year mandatory mini-
mum sentence for offenders who distribute drugs in
amounts that qualify them as a “volume dealer.

An offender who possesses a firearm while engaging
in drug trafficking is subject to a mandatory five-year
sentence enhancement on a first offense, and a ten-year
enhancement for a subsequent offense. A “drug king-
pin” charged with organizing, supervising, financing
or managing a conspiracy to manufacture, distribute
or import dangerous drugs faces a stiff 20-year manda-
tory minimum sentence, even for a first conviction.

The Maryland Court of Appeals has ruled that plea
bargains that stipulate a sentence that falls below a
mandatory minimum for repeat offenses are accept-
able. In a split decision the majority held that prosecu-
tors should be free to decide whether or not to seek the
mandatory minimum for a repeat offender.

The nine-to-one weight difference between powered
cocaine and crack cocaine has given rise to complaints
that the law discriminates against African Americans.

Prisoners could get a reconsideration
of their sentence, but only a few do

Under Maryland Rule 4-345, prisoners may seek judi-
cial reconsideration of their sentence. They must ap-
ply for reconsideration within 90 days of sentencing,
but there is no time limit for the exercise of judicial
discretion once the application is filed. Since 1999,
Maryland’s criminal procedure code has also permitted
people sent to prison for more than two years to apply
for reconsideration of their sentence by a three-judge
panel from the same circuit in which they were sen-
tenced. If a prisoner is serving a mandatory sentence,
the sentence cannot be decreased unless the vote of the

difference between powered
cocaine and crack cocaine has
given rise to complaints that
the law discriminates against
African Americans.

panel is unanimous. Chances of
obtaining relief from a sentence-
review panel are very slim. In
FY2001, just five sentences were
decreased, while 97 remained un-
changed. One prisoner’s sentence
was increased after review.

IV. HOW MANY PEOPLE ARE
AFFECTED BY MARYLAND’S
MANDATORY MINIMUM DRUG
SENTENCING LAWS?

There are few data sources that can precisely show how
many people are serving prison terms for mandatory
drug sentences. So, while it is known that there were
4,900 people in 2005 in prison in Maryland whose
most serious offense was a drug offense, it is not known
how many drug prisoners are there serving a manda-
tory minimum sentence, or how many who faced a
mandatory minimum pled to a lesser charge to avoid a
long prison sentence.

The sentencing worksheets compiled by the Maryland
State Commission on Criminal Sentencing Policy do
not necessarily capture enough information to know
the true number of people being impacted by the
mandatory minimum drug sentencing laws.?* The De-
partment of Public Safety and Correctional
Services data system does identify people with
mandatory no-parole sentences, but cannot
easily disaggregate drug cases from other kinds
of mandatory sentences, and the identifiers are
sometimes missed at intake or not removed
if appellate action eliminates the mandatory
provisions of the sentence at a later date.”

relatively low-level drug

Annual intake of mandatory
minimum drug sentences

The Department of Public Safety and Cor-
rectional Services has data on intakes for
mandatory drug sentences, which were manu-
ally verified by their staff. Between 1995 and
2006, the number of intakes for drug-dealing
sentences with parole restrictions averaged
about 107 over the eleven year period.?® Over
the last 11 years, 1,206 people were admitted
to prison with a parole restriction due to a
mandatory minimum drug sentence.

Maryland’s Mandatory Minimum Drug Sentencing Laws

The threat of a
mandatory prison
term means that some

people arrested for

offenses feel compelled
to plead down and serve
a prison sentence, even
though the root cause

of the offense may be
low-level drug sales

to sustain a habit, and
treatment may be a more
appropriate course.
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Source: Department of Public Safety and Correctional Services

(2007).

The impact on plea bargaining
and incarceration rates

While long mandatory prison sentences are handed
out to some individuals every year, in Maryland the
impact of mandatory minimums goes beyond the drug
kingpins these sentences were designed to imprison.

With the threat of a long prison sentence, low-level
defendants—addicted sellers, or those on the periph-
ery of the drug trade—may have a hard time bargain-
ing with prosecutors for a sentence reduction com-
mensurate with the actual nature of their offense. The
threat of a mandatory minimum prison term means
that some people arrested for relatively low-level drug
offenses feel compelled to plead down and serve a
prison sentence, even though the root cause of the of-
fense may be low-level drug sales to sustain a habit,
and treatment may be a more appropriate course of
action. The Office of the Public Defender in Maryland
has said that the primary impact of the state’s manda-
tory minimum drug laws is to help prosecutors obtain

longer sentences through plea bargains.”’

“Unfortunately, low-level offenders, like couriers or the girlfriends and
wives of dealers, often had no one fo “rat out,” or they waited too

long to come forward out of ignorance, loyalty or fear. In these cases,
Jjudges have been forced to impose mandatory minimum terms on these
defendants, while higher-ups in the same drug network cooperated in
exchange for lesser sentences.”™

—~David Zlotnick, former federal prosecutor (2004)

Maryland’s Mandatory Minimum Drug Sentencing Laws

The Sentencing Commission and the Department of
Public Safety and Correctional Services do not keep
the kind of data needed to know definitively how
many of Maryland’s 4,900 drug prisoners are serving a
sentence longer than they might have due to the threat
of a mandatory prison term, or who a judge may have
decided to sentence to treatment in lieu of incarcera-
tion if they had that discretion. There is, however,
national research that suggests that mandatory mini-
mums lengthen the prison terms of low-level drug-in-
volved people, because they accept a plea agreement
rather than risk a mandatory sentence.

National findings on pleas
and sentencing disparities

In an article published in the journal of Law and Eco-
nomics, Chantale Lacasse and A. Abigail Payne, using
data from the Southern District of New York (SDNY)
and the Eastern District of New York (EDNY), inves-
tigated whether sentencing guidelines and mandatory
minimums eliminate variations in sentences attrib-
utable to the judge and whether they alter the plea-
bargaining behavior of defendants. While the aim of
sentencing reform was to reduce disparities in sentenc-
ing, the authors found that the variation in sentences
attributable to judges increased after the imposition of
the guidelines and minimums. Furthermore, contrary
to expectation, the rate of plea bargaining increased;
the authors found that plea bargains for drug offenses
increased 17.5 percent (from 80 percent to 94 per-
cent) after mandatory minimums laws were put into
effect in one district in New York.”!

Eastern District of New York, drug offense sentences
pre- and post-mandatory minimums

100 96.4 . Pleas
[ Trials
All Cases

Average Sentence (months)

Pre-Reform Post-Reform

Source: Lacasse, C. and Payne, A.A. (1999). “Federal Sentencing
Guidelines and Mandatory Minimum Sentences: Do Defendants
Bargain in the Shadow of the Judge?” Journal of Law and

Economics,41.



Are mandatory minimums

driving up incarceration rates? “Our findings show that states with more mandatory sentencing laws have

higher incarceration rates than other states. States have imposed more

A recent study commissioned by the National Insti-
tute of Justice and conducted by the Vera Institute of
Justice identified and examined the ways in which var-
ious sentencing and corrections policies affected state
prison populations. Vera found that states with more
drug arrests and a larger commitment to law enforce-
ment have higher incarceration rates than other states,
and that a reduced emphasis on enforcing drug of-
fenses should reduce incarceration rates.*® The impact
of reducing judicial discretion in sentencing through
a variety of state-level sentencing policies was mixed:
states with higher statutory maximum sentences for
cocaine possession, for example, had lower incarcera-
tion rates than other states. The authors, however,
found that “states with higher statutory minimum
sentences for cocaine possession had higher incarcera-
tion rates than other states.” The authors also found
that “states with more mandatory sentencing laws had
higher incarceration rates than other states.”* The au-
thors further noted that taking away judges’ discre-
tion in the disposition and sentencing phases has led
to higher incarceration rates across states.

V. WHO IS IMPACTED BY
MARYLAND’S MANDATORY
MINIMUMS? COMMUNITIES OF
COLOR MOST AFFECTED

One of the original goals of mandatory minimums and
other sentencing guideline reforms in the 1980s was to
lower the disparity in sentences, including racial dis-
parities, meted out by judges to defendants for the same
crime.® As noted in the introduction to this brief, JPI
has documented in two previous studies that the impact
of Maryland’s reliance on drug imprisonment for drug-
involved individuals is concentrated on communities of
color, particularly the African American community. In
a report commissioned by Maryland’s Legislative Black
Caucus, JPI showed that, in 2003, African Americans
represented 28 percent of the state population,®® 68
percent of all drug arrests, and 90 percent of all those
imprisoned in the state for a drug offense.”” In 2005,
JPI showed that in Baltimore city an astonishing 52 per-
cent of African American males age 20-30 were in either
prison or jail, on probation or parole.

Starting in 2002, the Department of Public Safety and
Correctional Services began keeping information on
the race of people admitted to prison for a drug distri-
bution mandatory sentence. The data for the last five
years reveals that, of the nearly 500 people sent to pris-
on for a mandatory minimum drug sentence, nearly
nine out of 10 (89 percent) were African American.

prohibitions against the granting of probation and have proscribed more
mandatory minimum sentences for offenses. In many cases, judges are
now constrained in their abilities to set either the disposition or duration
of many sentences. Our findings suggest that such constraints have led to

higher incarceration rates across the states.”

—U.S. Justice Department commissioned study from the Vera Institute of Justice® (2005)

Race of people admitted to prison with
a mandatory minimum drug sentence

Nearly 9 in 10 of individuals admitted to
prison under Maryland’s mandatory minimum
laws in the past 5 years were African American

White
9%
Missing
Data
1%

African
American
89%

Source: Department of Public Safety and Correctional Services

(2007).

The disparity between the race of people admitted to
prison under mandatory minimum sentences and rep-
resentation in the general population is not due higher
rates of substance abuse among Af-
rican Americans. According to the
U.S. Department of Health and
Human Services, Substance Abuse
and Mental Health Services Admin-
istration (SAMHSA), in 2002, 8.5
percent of whites, and 9.7 percent
of African Americans reported using
illicit drugs in the preceding month,
and whites and African Americans
reported to be dependent on a sub-
stance at virtually identical rates: 9.5
percent of African Americans and
9.3 percent of whites.*® Difference in involvement in
drug sales is also not a likely explanation for the dis-
parity in the use of incarceration. Self-reported surveys
of youth behavior have shown that a similar propor-
tion of white, African American and Hispanic youth
report that they have sold drugs by age 17.%
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Over the last five years, of the
nearly 500 people sent to prison
in Maryland for a mandatory
minimum drug sentence, nearly
nine out of 10 (89 percent) were

African American.



“Mandatory minimum sentences
are not justifiable on the

basis of cost-effectiveness at
reducing cocaine consumption,
cocaine expenditures, or drug-

related crime.”

—the Rand Corporation (1997)

VI. WHAT DO MANDATORY
MININUMS COST THE
STATE?—FISCAL IMPACT
ESTIMATES AND COST
EFFECTIVENESS

Maryland’s fiscal situation has improved in the last few
years but is expected to worsen.

The structural deficit in Maryland is expected to reach
$489 million in FY2007 and increase to over $1.2 bil-
lion in FY2008.% The Department of Public Safety and
Correctional Services (DPSCS) is budgeted to receive
over $1.2 billion in FY2008, a 3.7 percent increase
over its FY2007 appropriations.’ During a time when
Maryland has witnessed three straight years of declin-
ing prison populations, 60 percent of the FY2008 DP-
SCS budget goes directly to the Division of Correc-
tions,*? an amount which includes almost $33 million
towards construction and refurbishing of a 192-cell
housing unit at the Maryland Correctional Training
Center in Hagerstown.®® In this tight fiscal context,
any needless or ineffective public safety spending war-
rants scrutiny.

In large part because of the influx of
prisoners serving longer terms, per
capita spending on prisons during the
1980s and 1990s increased by 100
percent—four times the growth rate
of spending on higher education in
the state. While prison populations
and associated costs continue to grow
across the country, in 2005 Maryland’s
spending on corrections as a percent
of total expenditures was 23 percent
above the national average.*

Other policy briefs issued by JPI in Maryland have
sought to portray the larger costs of the state’s incar-
ceration and sentencing policies.

e In 2003, JPI showed that during the 1980s and
1990s, Maryland’s spending on corrections grew
from $612 million to just under a billion dollars,
and that the growth in corrections spending repre-
sented 25 percent of the state’s budget shortfall, a
shortfall resulting in significant cuts to education
and other social services. While prisons are not
wholly responsible for the state’s fiscal woes, the
increase in prison spending represents large new
annual costs that force the state to choose between
classrooms and cellblocks, particularly in tough eco-
nomic times.*
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* In 2005, JPI showed that based on the average annual
costs to incarcerate an individual from a particular
county or region for one year, Maryland was spend-
ing roughly $280 million each year to incarcerate
people from the Baltimore region (city and county),
$51 million from Prince George’s county, $21 million
from Anne Arundel county, and $19 million from
Montgomery county. In many cases, the public safety
resources spent incarcerating people were concen-
trated in prisons that were far from the incarcerated
individuals’ neighborhoods. If these same funds were
redirected to other kinds of public safety spending—
ranging from drug treatment, to community supet-
vision, to local economic development—Maryland’s
public safety spending could be more effectively al-
located across the state which would make it possible
to supervise people close to home and would drive

community economic development as well.

In 2006, JPI found that the state spent $124 million
dollars to incarcerate drug prisoners, compared with
an estimated $31 million to provide drug treatment to
people through the criminal justice system. For every
dollar Maryland spent incarcerating people for drug
offenses, the state spent 26 cents to treat them through

the criminal justice system.46

Fiscal impact of Maryland’s
mandatory minimums

As there is no definitive way to project how many of
Maryland’s 4,900 drug prisoners on any given day
are serving a longer sentence due to mandatory mini-
mums, the precise costs of these laws cannot be known.
However, data on the costs of prison and the probable
length of stay do give a reasonable sense of what price
Maryland pays for each prison admission.

A U.S. Justice Department survey of the annual cost
of prison operations in Maryland showed that the state
spent $26,398 per prisoner in 2001.%” The cost of im-
prisonment includes the provision of housing, food

and medical care for a year.

Since the typical sentence for a person charged with
a drug mandatory is around ten years, their average
length of stay prior to release might be anticipated
to be approximately seven years, assuming they par-
ticipate in prison programs and display good behav-
ior while in custody.** Assuming the 2001 cost held
constant for the next seven years, Maryland could be
projected to be spending close to $200,000 per person
admitted to a Maryland prison for a mandatory mini-

mum drug sentence.



Estimated cost per mandatory minimum
drug sentence

Spending per Estimated Sentence
prisoner Length
(2001) (Seven Years) @ Annual
$26,398 $184,786

Source: State Prison Expenditures, 2001. (2004) Washington,
D.C: Bureau of Justice Statistics; Department of Public Safety
and Correctional Services (2007).

In 20006, 94 people were admitted to Maryland prisons
on a mandatory minimum drug conviction. According
to these projections, the state would likely spend $2.5
million each year to incarcerate them. Over seven years,
the state would spend $17 million dollars to incarcerate
just one year’s worth of admissions of people sentenced
under the state’s drug mandatory minimums.

Again, these are only the estimated costs for incarcer-
ating people known to be serving a mandatory mini-
mum drug sentence. The true costs are probably much
higher, as these numbers cannot account for the people
who plead to lengthy sentences because of the threat of
the longer mandatory minimum sentence.

Context to the cost of a mandatory
minimum sentence

JPI assumes that, even if a judge had discretion over
the case, most of the people who are admitted to prison
in Maryland under the mandatory minimums would
have still served a prison sentence. There is no reason-
able way of developing cost-saving estimates based on
what we speculate a judge might sentence someone to

if they had that option to do so.

Costs in context: select government expenditures in Maryland

It is estimated that the state is spending anywhere be- Annual cost of incarceration—one year $ 26,398
tween $2 million and $3 million a year to incarcerate - -
. . . . Annual cost of incarceration—seven years $ 184,786
just this small class of people serving time on manda-
tory minimum drug sentences. If, as expected, these Minimum salary of a Maryland police officer $31,597
prisoners serve at least seven years, the state would Minimum salary for an assistant state prosecutor $ 47,709
pay anywhere from $15 million to $24 million for the . S _
le admitted for mandatory minimum sentences Minimum salary, rehab center residential advisor $ 24,258
peop
over a seven year period. Substance abuse prevention specialist $27,329
University of Maryland — full time tuition and fees $ 7,906
Estimated Costs of Maryland’s Mandatory Drug Treatment — Methadone (Outpatient) $3,100
Minimums Drug Treatment — Intensive Outpatient $ 2,600
Nugrtt)j(;r of State Costs over Drug Treatment — Long-Term Residential (One year) $21,000
AdmiSSio_ns spending estimated Source: State Prison Expenditures, 2001. (2004) Washington, D.C: Bureau of Justice Statistics;
) (8-506) with per term Department of Public Safety and Correctional Services (2007). Maryland Department of Budget
Fiscal pa_ro!e prisoner (seven and Management, Division of Salary Administration and Position Classification. (2007). Em-
Year restrictions (2001) years) ployee Services: Salary Plan. Retrieved on February 7, 2007, from http://www.dbm.maryland.
FY1995 131 | $3.458.138.00  $ 24 206,966.00 gov/db.m_publishing/ public_content/dbm_taxonomy/employee_services/employee_benefits/com-
pensation/salary_plan.html
FY1996 128 | $3,378,944.00 | $23,652,608.00
FY1997 104 | $2,745392.00 | $19,217,744.00 However, to put the costs of the current policy in
context, JPI has shown what the state could buy with
FY1998 99 | $2,613,402.00 | $18,293,814.00 .
these public safety resources.
FY1999 115 | $3,035,770.00 | $21,250,390.00
FY2000 99 | $2,613,402.00 = $18,293,814.00 For the cost of sending one nonviolent drug offend-
FY2001 123 $3,246.954.00 | $22.728,678.00 er to prison for one year, Maryland could finance
three undergraduate students at the University of
Fr2002 e || ek Ly] SRR Maryland.® Maryland could put one more police
FY2003 93 | $2,455,014.00 | $17,185,098.00 officer on the street,”® or one more parole/proba-
FY2004 92 | $2.428616.00 | $17,000,312.00 tion agent.’’ Or the money could be spent on direct
FY2005 84| $221743200  $15.522.024.00 services to the community, mcludmg money .tO.her
one more substance abuse prevention specialist,’
FY2006 94 $2481.412.00 | §$17,369,884.00 a licensed practical nurse (LPN),*® or a job service
Total Cost 1280 | $33,789,440.00 | $236,526,080.00 specialist.”* Maryland could also provide support-
Average 107 $2815.786.67 | $19,710,506.67 ive housing for two individuals in need for less than
the cost of locking up one person in a state prison.”
Source: State Prison Expenditures, 2001. (2004) Washington,
D.C: Bureau of Justice Statistics; Department of Public Safety
and Correctional Services (2007).
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Aggressive implementation
of evidence-based practices

Cost effectiveness

Since the mid-1990s, researchers have sought to
quantify more precisely the cost effectiveness of cur-
rent sentencing policies. To quantify the true costs of
long prison sentences, this new area of research asks
more questions about the policy efficacy of the cur-
rent laws: based on what is known about the relatively
high recidivism rates seen among prisoners and the
cost of their incarceration, and lower recidivism rates
seen among people completing various kinds of drug
treatment and public health approaches, what is the
“benefit” for every dollar spent on various approaches,
and how does that compare to the “costs” of the policy
choice.

A landmark study issued by the RAND Corporation,
one of the nation’s leading research institutes, estimates
that treating cocaine users reduces serious crime 15
times more effectively than prison.”® Furthermore, for
the millions taxpayer dollars spent, mandatory mini-
mums decrease drug consumption less than providing
heavy drug users with drug treatment. The authors
conclude that “mandatory minimum
sentences are not justifiable on the basis
of cost-effectiveness at reducing cocaine
consumption, cocaine expenditures, or
drug-related crime.”

would both lower the crime

rates and significantly

decrease the need for new
prison beds, saving money
while promoting public safety.

—LWashington State Institute for Public

Policy (2006)

Since that 1997 study, the Washington
State Institute for Public Policy (WSIPP)
has advanced this methodology further,
and noted the “cost/benefit” of treating
drug-involved populations, versus incar-
cerating drug-involved populations. In
their 2006 study, researchers reviewed
571 comparison-group evaluation stud-
ies in a meta-analysis that looked at
whether criminal justice programs had
any proven effects on crime rates.”” From there, re-
searchers did a long-term cost-benefit analysis of these
programs, asking the question: based on the “per dollar
spent on a program, do the benefits of the program’s
crime reduction exceed its costs?”>® The results of this
question are graphed below. Overall, drug treatment
in the community was the most beneficial in terms of
costs as well as crime reduction, providing $10,054 in
benefits per participant after deducting costs of treat-
ment, while lowering recidivism rates by an average of
9.3 percent.

Authors localized these findings to estimate the fiscal
and crime benefits of three levels of these programs,
from current levels to aggressive use of evidence-based
programs, and their effects on the need for new prison
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beds in 2020 and 2030. They found that aggressive
implementation of these programs would both lower
the crime rates in Washington and significantly de-
crease the need for new prison beds, saving money
while promoting public safety. Utilizing these evi-
dence-based programs instead of incarceration would
yield a minimum of $1.1 billion in benefits to taxpay-
ers, with $2.45 in rewards for every dollar spent.

There is, of course, a crime reduction and public safe-
ty benefit to incarcerating people, but for drug pris-
oners, that benefit is very small. A 2003 analysis by
WISPP found that every dollar invested in prison for
a convicted drug user produced $0.37 in crime reduc-
tion benefits,”” while the state’s drug courts produced
$2.10° in crime reduction benefits for each dollar in-
vested—nearly six times the cost benefit of prison.

Community-based drug treatment provided bigger returns
than prison
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Sources: Aos, S.,Miller, M. and Drake, E. (2006). Evidence-Based
Public Policy Options to Reduce Future Prison Construction,
Criminal Justice Costs, and Crime Rates. Olympia, WA: Washing-
ton State Institute for Public Policy. www.wsipp.wa.gov; Aos, S.
(2003). The Criminal Justice System in Washington State: Incar-
ceration rates, taxpayer costs, crime rates and prison economics.
Olympia, WA: Washington State Institute of Public Policy.

While WSIPP and the Rand Corporation have pioneered
these kinds of cost/benefit analyses, there is also research
in Maryland that shows that treatment is a more cost ef-
fective strategy than incarceration, and that treatment
has other critical benefits. The Alcohol and Drug Abuse
Administration (ADAA) found that drug treatment re-
sulted in significant benefits: both ADAA-funded and
nonfunded treatment programs reduce substance use,
crime and homelessness and increase employment. Ar-
rest rates during both funded and nonfunded treatment
were about 75 percent lower than arrest rates during
the two years preceding treatment. Moreover, there was
a 27 percent reduction in substance abuse and a 20
percent increase in employment among those receiving

ADAA-funded treatment.®'



VIl. WHAT IS THE PUBLIC SAFETY
IMPACT OF MANDATORY
MINIMUMS AND INCREASED
USE OF INCARCERATION?

During the 1980s and 1990s, many state legislators
and the federal government embraced mandatory mini-
mums to help reduce crime. The United States and
Maryland communities (specifically, Baltimore and the
Washington, D.C. suburbs) did experience an increase
in violent crime during the 1980s and the early 1990s
that helped compel policy makers into action. In con-
sidering any criminal justice legislation, it is important
to put Maryland’s public safety challenge into context.

Since 1993, Maryland has benefited from the same
crime drop experienced in the rest of the country.
Contrary to the information both candidates for gov-
ernor issued in 2006, crime in Maryland decreased at
a rate comparable to that experienced in other states,
and violent crime in Baltimore decreased at a rate com-
parable to that of other large cities, such as New York
City, Washington, D.C., Chicago, and Los Angeles.®
While the final totals for 2006 still need to be tabulat-
ed, Baltimore county and Prince George’s county had
fewer homicides than the year before, and Baltimore
City experienced six more homicides last year.** While
January 2007 witnessed a troubling rise in homicides
in Baltimore City, it is important for Maryland’s larg-
est city to learn the lessons from neighboring Washing-
ton, D.C. that, one month does not necessarily mean
crime is on permanent trend upwards: In a year where
Washington, D.C. saw a two-week period where it ex-
perienced one homicide a day, the city ended 2006
with its lowest number of homicides in 21 years.®

When it comes to crime, what is true for the nation is
also true for Maryland. In most categories of crime,
the United States experiences similar levels of crime as
other countries, except for certain categories of vio-
lent crime, particularly lethal violence with guns. New
York City, for example, has relatively comparable rates
of crime to that of London, England, and Sydney,
Australia—except in the category of lethal violence,
where the United States is a world leader®

Lethal violence—the only true America crime excep-
tion—does not impact communities equally, and this
as true in Maryland as it is nationwide. Of the 521
homicide victims in Maryland in 2004, 98 were white,
and 415 were African American.”” While this does rep-
resent a decline in homicides from 552 in 1990, to
521 in 2004, and African Americans do benefit from
this change in homicides, the African American homi-
cide rate is still nine times higher than whites, despite
a 30 percent drop since 1990.%

Homicide Victimization Rate in Maryland

1990 2004 % Change
African American 36.47 per 100,000 25.66 per 100,000 -29.6 percent
White 3.39 per 100,000 2.73 per 100,000 -19.5 percent

Sources: U.S. Census Bureau; Bureau of Justice Statistics. Local Level Homicide Trends and Charac-
teristics. http://bjsdata.ojp.usdoj.gov/dataonline/Search/Homicide/Local/OneYearOfData.cfm

In summary, the increase in Maryland’s prison popula-
tion has been almost wholly driven by the increased
imprisonment of people in the African American com-
munity, and this massive investment in incarceration
has not prevented the African American community
from enduring homicide rates that are disturbingly
higher than that of other communities.

Does more incarceration promote
less crime? National research and
Maryland findings

In Reconsidering Incarceration: New Directions for Re-
ducing Crime,” a 2007 report from the Vera Institute
of Justice, Don Stemen examined most of the recent
work that analyzes the relationship between crime rates
and incarceration rates, controlling for a wide range of
factors. The studies show that while incarceration has
some impact on reducing crime rates, the scope of the
impact is limited, and may be diminishing. One study
he reviewed, by William Spellman of the University of

“High levels of incarceration concentrated in impoverished communities
has a destabilizing effect on community life, so that the most basic
underpinnings of informal social control are damaged. This, in turn,
reproduces the very dynamics that sustain crime.” —Todd Clear; Professor of

Criminal Justice at John Jay College of Criminal Justice in New York.%2

Texas at Austin, showed that as the U.S. experienced
a dramatic drop in crime between 1992 and 1997,
imprisonment was responsible for just 25 percent of
that reduction.”® That means that 75 percent of the
crime drop through the 1990s was attributable to fac-
tors other than incarceration. Stemen notes that this
new research frames a different kind of question for
policy makers about sentencing policy and the contin-
ued overreliance on incarceration:

“[T]he pivotal question for policy makers is not
“Does incarceration increase public safety?” but
rather, “Is incarceration the most effective way to
increase public safety?” The emerging answer to
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“[Tlhe pivotal question for policy makers is not “Does incarceration

increase public safety?” but rather, “Is incarceration the most effective

way to increase public safety?” The emerging answer to the rephrased

query IS “n0." —The Vera Institute of Justice

“The evidence was mixed
whether spending more
time in prison reduces the

recidivism rate.”

—U.S. Justice Department, Bureau of

Justice Statistics /2002)7 7

the rephrased query is “no.” Analysts are nearly
unanimous in their conclusion that continued
growth in incarceration will prevent consider-
ably fewer, if any, crimes—and at substantially
greater cost to taxpayers. In the future, policing
strategies, unemployment, wages, education,
and other factors associated with low crime
rates may account for more significant reduc-
tions. Yet, policy and spending for public safety
continue to focus heavily on imprisonment, ef-
fectively limiting investment in these promising
alternatives.”"”

As noted in the introduction, JPI has shown in previ-
ous studies that Maryland’s increased use of incarcera-
tion is not necessarily making communities any safer.
Specific JPI findings in Maryland are as follows:

* In 2005 study that examined the Baltimore neigh-
borhoods with high and persistent levels of violence
and incarceration, JPI showed that local crime rose

even as the number of youth declined,

exactly the opposite of traditional demo-
graphic expectations. Fifty-two percent
of African American males age 20-30 in

Baltimore City were in either prison or

jail, on probation or parole. According to

one University of Maryland researcher,

“the removal of young men to prison did

not increase safety in these neighbor-

hoods, and may ultimately have had the
opposite effect.”

* In a 2006 study, JPI’s analysis of crime
trends in 2000 suggest that treatment does more
than imprisonment to reduce crime. JPI showed
that reliance on treatment was associated with
crime drops—eight of the 12 jurisdictions that
made greater use of treatment have seen crime
fall by 10 percent or more since 2000, compared
to just two of the 12 jurisdictions that relied more
on imprisonment.

Do longer prison sentences
mean less recidivism?

As has been shown elsewhere, the overall recidivism
rate for Maryland prisoners hovers around 50 percent.

Maryland’s Mandatory Minimum Drug Sentencing Laws

The Department of Public Safety and Correctional
Services does not keep recidivism figures for individual
categories of prisoners, nor does it keep recidivism fig-
ures for people released from prison by their length of
stay.”® As such, there is no definitive way to quantify
in Maryland whether people serving mandatory mini-
mum sentences are less likely to engage in crime upon
their release than those who received a reduced sen-
tence, or received treatment in lieu of incarceration.

However, research conducted by the U.S. Justice De-
partment does address the question of whether longer
prison sentences reduce crime. According to longitu-
dinal study of recidivism conducted by the Federal
Bureau of Justice Statistics”* which tracked 272,111
prisoners for three years after their release from state
prisons in 15 different states, including Maryland, the
relationship between longer sentences and lower recid-
ivism was small, at best. BJS found that, “the evidence
was mixed whether spending more time in prison re-
duces the recidivism rate.”

The study found that recidivism did not differ signifi-
cantly among those prisoners released after six months
or less (66 percent), those released after 7 to 12 months
(64.8 percent), those released after 13 to 18 months
(64.2 percent), those released after 19 to 24 months.
(65.4 percent) and those released after 25 to 30 months
(68.3 percent). So, whether an individual served six
months or five years, there was little variation between
the length of stay in prison and recidivism.

Those who served more than 60 months (5 years)
did have a lower recidivism rate: 54.2 percent were
rearrested within three years—a recidivism rate that
is 16 percent lower than the average recidivism rate
for prisoners studied. Put another way, for every 100
people who served the longest possible prison sentence
(five years or more), about ten fewer people recidivat-
ed compared to those who served much shorter sen-
tences, including six months or less.
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Source: Langan, Patrick A. and Levin, David J. (June 2002).
Recidivism of Prisoners Released in 1994. U.S. Justice Department,
Office of Justice Programs, Bureau of Justice Statistics.



These ﬁgures suggest, as noted in the Justice Depart-
ment survey, that the evidence is mixed on whether
spending more time in prison reduces recidivism and
should give particular pause in regard to the real-life
impact of Maryland’s mandatory minimums. In any
given year, about 100 people enter prison with a man-
datory minimum drug sentence, and they likely serve
seven years, or longer. Given that the state will spend-
ing around $200,000 to incarcerate each person serv-
ing a mandatory drug sentence, a relevant policy ques-
tion is whether Marylanders are getting their money’s
worth on this public safety investment? If the differ-
ence in re-offense rates between people serving the
longest sentences and shorter sentences is small, and
most people serving a mandatory minimum will be
released in under a decade, is the price of a mandatory
minimum worth the public safety benefit?

While Maryland does not know how much safer it is
because of long mandatory minimum prison sentences
is not clear, the cost effectiveness ofinvesting in com-
munity-based treatment over incarceration is well-doc-
umented. The findings of the Rand Corporation and
the Washington State Institute for Public Policy sug-
gest that investing more in drug treatment for people
before they end up engaging in crime, and investing
in treatment for people already in the criminal justice
system is more cost effective than long prison sen-
tences in promoting public safety. And, as mandatory
minimums likely contribute to plea agreements that
lengthen prison sentences for the entire drug-involved
population, there is plenty of new research that shows
that simply increasing the incarcerated population of
the state does little to curb crime and recidivism.

VilIl. RECOMMENDATIONS

Despite significant forward movement, Maryland has a
long way to go before the state can be said to have adopted
a treatment-centered approach to reducing the harms of
drug abuse and drug-related crime. State spending on the
imprisonment of people convicted of nonviolent drug of-
fenses still far outstrips investments in treatment alterna-
tives to incarceration. Maryland’s mandatory minimums
for drug offenses represent a significant policy barrier to
shifting ineffective public safety spending in the form of
long prison terms towards more effective investments in
community-based drug. Maryland policy makers and the
public should consider the following recommendations
to promote the goal of “treatment, not incarceration.”

Reform drug mandatory minimums

Cost savings could be generated by reforming or re-
pealing a law that mandates 10-year prison terms for
second-time drug distribution—a penalty that applies

regardless of the amount involved or the defendant’s
role in the transaction. If only a few of the people en-
tering prison for a mandatory minimum were receiv-
ing some other kind of disposition, the state could free
up resources to more effectively promote public safety
goals through community-based drug treatment. Also,
while we do not know how many people, threatened by
a long mandatory, plea to a sentence that a judge may
not have opted for, the research shows that mandatory
minimums contribute to longer prison terms and high-
er incarceration rates. Since research suggests that the
length of a prison term has a very small effect on recidi-
vism for a class of prisoners who will be released anyway,
Maryland’s public safety dollar may be more effectively
spent meeting drug-involved people’s needs through the
public health system or through treatment.

Expand treatment options by
increasing available drug
treatment funds

State officials could take up where they left off in 2003
by making the expansion of treatment a major budget
priority. The FY2007 budget included a nearly $7 mil-
lion increase in funding for substance abuse treatment
(including $500,000 earmarked for drug court treat-
ment programs). But addiction treatment advocates of
Maryland estimated that an $11 million increase was
needed just to keep pace with rising costs, which have
eaten away at the state’s treatment capacity over three
years of “level funding.”

Treatment experts and advocates believe that the state
should commit an additional $30 million to substance
abuse treatment in the FY2008 budget in order to
meet urgent needs in Baltimore and elsewhere in the
state. If the trends observed since 2000 hold, at least a
portion of the funds invested in expanding treatment
would be recouped over the medium-term through re-
duced corrections costs. And the benefit of long-term
gains in health, public safety and employment would
far exceed the cost of providing treatment to a larger
share of the addicted population.

According to an analysis of the revenues expected to
be raised under the Healthy Maryland Initiative, a
measure that would fund an expansion of Maryland’s
public health system by raising the tobacco tax by a
dollar, $30 million dollars in funds for drug treatment
will be available if the tax increase is kept at $1.7° En-
suring that these funds are available for drug treatment
would go a long way to meeting the massive unmet
treatment needs in the state large and in the criminal
justice system.

Maryland’s Mandatory Minimum Drug Sentencing Laws
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Maryland needs to embrace
“cost-benefit” analysis of all
sentencing policies

JPI recommends that Maryland’s Department of Leg-
islative Services’ (DLS) embrace the methodology
used by the Rand Corporation, the Washington State
Institute for Public Policy and a growing number of
states that are using a more comprehensive method of
calculating the true impact of policy changes in sen-
tencing, correctional programming, and public health
investments. This should include calculating the pub-
lic safety costs and benefits (or lack thereof) of the
current policies, and comparing these costs with in-
vestments in evidenced-based practices or investments
in public health approaches. By including the benefits
that would accrue from other policy choices that could
lower recidivism rates, help people return to the work-
force, and allow them to contribute to the tax base, we
can provide policy makers with the information they
need to make the most effective investments in public
safety policies.
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